
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/177/99/NJ 

In the complaint between: 

 

M W Eastman Complainant 

 

and  

 

Temporary Employees Pension Fund First Respondent 

University of Cape Town Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A of the Pension Funds Act of 1956 concerning an early withdrawal benefit upon 

the termination of employment of the complainant.  He seeks an order directing the 

first respondent to compute his benefit in terms of regulation 8(2) (rule relating to 

retrenchment of employees) of the first respondent’s rules. 

 

2. The complainant is Michael Wayne Eastman, a former member of the first 

respondent, of Hout Bay, Cape Town. 

 

3. The first respondent is the Temporary Employees Pension Fund, a fund established 

in terms of section 3 of the Temporary Employees Pension Funds Act 75 of 1979 

(hereinafter referred to as the “TEPF”).   

 

 

 



 

4. The second respondent is University of Cape Town, an academic institution 

established in terms of the University of Cape Town Act 58 of 1959 and situated at 

Rondebosch, Cape Town (hereinafter referred to as “UCT”). 

 

5. No hearing was held in this matter.  Accordingly, in determining this matter I have 

relied exclusively on the arguments put to me in writing and report compiled by my 

investigator, Naleen Jeram. 

 

6. The first respondent has not replied in writing to the complaint.  However, Mrs Joy 

Fish, the director (Human Resources Department) of UCT has indicated that the 

TEPF does not fall within the ambit of the Pension Funds Act and consequently I do 

not have jurisdiction to determine this matter.  

 

7. Section 30D in chapter VA of the Pension Funds Act provides: 

 
The main object of the Adjudicator shall be to dispose of complaints lodged in terms of 

section 30A(3) of this Act in a procedurally fair, economical and expeditious manner. 

  

Section 30A reads as follows: 

 
(1) Notwithstanding the provisions of the rules of any fund, a complainant shall have 

the right to lodge a written complaint with a fund or an employer who participates in 

a fund. 

 

(2) A complaint so lodged shall be properly considered and replied to in writing by the  

fund or the employer who participates in a fund within 30 days after the receipt 

thereof. 

 

(3) If the complainant is not satisfied with the reply contemplated in subsection (2), or  

if the fund or the employer who participates in a fund fails to reply within 30 days 

after the receipt of the complaint the complainant may lodge the complaint with the 

Adjudicator. 
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Section 1 defines a complaint as follows: 

 
“complaint”: means a complaint of a complainant relating to the administration of a fund, the 

investment of its funds or the interpretation and application of its rules, and alleging - 

 
(a) that a decision of the fund or any person purportedly taken in terms of the rules  

was in excess of the powers of that fund or person, or an improper exercise of its 

powers; 

 

(b) that the complainant has sustained or may sustain prejudice in consequence of  

the maladministration of the fund or person, or any person, whether by act or 

omission; 

 

(c) that a dispute of fact or law has arisen in relation to a fund between the fund or  

any person and the complainant ; or  

 

(d) that an employer who participates in a fund has not fulfilled its duties in terms  

of the rules of the fund; 

 

but shall not include a complaint which does not relate to a specific complainant. 
 

Therefore, I have jurisdiction over complaints relating to the administration of a 

fund, the investment of a fund’s funds or the interpretation or application of the 

rules of a fund. 

 

Section 1 defines “fund” as a “pension fund organization” which in turn is defined 

as: 

 
(a) any association of persons established with the object of providing annuities or 

lump sum payments for members or former members of such association upon their 

reaching retirement dates, or for the dependants or such members or former 

members upon the death of such members or former members; or 
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(b) any business carried on under a scheme or arrangement established with  

the object of providing annuities or lump sum payments for persons who belong or 

belonged to the class of persons for whose benefit that scheme or arrangement has 

been established, when they reach their retirement dates or for dependants of such 

persons upon the death of those persons and includes any such association or 

business which in addition to carrying on business in connection with any of the 

object specified in paragraph (a) or (b) also carries on business in connection with 

any of the objects for which a friendly society may be established, as specified in 

section 2 of the Friendly Societies Act, 1956, or which is or may become liable for 

the payment of any benefit provided for in its rules, whether or not it continues to 

admit, or to collect contributions from or on behalf of, members. 

 

8. From the above definitions it is clear that registration is not a pre-condition to my 

office having jurisdiction. Chapter VA prima facie applies to all funds meeting the 

criteria of a pension fund organisation. 

 

9. However, section 2 limits the application of the Act itself in the following instance: 

 
The provisions of this Act shall not apply in relation to any pension fund which has been 

established or continued in terms of a collective agreement concluded in a council in terms 

of the Labour Relations Act, 1995 (Act No. 66 of 1995), before the Labour Relations 

Amendment Act, 1998, has come into operation, nor in relation to a pension fund so 

established or continued and which, in terms of a collective agreement concluded in that 

council after the coming into operation of the Labour Relations Amendment Act, 1998, is 

continued or further continued (as the case may be).  However, such a pension fund shall 

from time to time furnish the registrar with such statistical information as may be requested 

by the Minister. 

 

Thus, in effect all pension funds established in terms of a collective agreement 

concluded in a bargaining council fall outside my jurisdiction.  Nothing in section 2 

excludes the application of the Act to government pension funds. 

 

10. However, section 4A of the Act by implication also excludes my jurisdiction over 

funds to which the state contributes financially.  It reads: 
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Notwithstanding anything to the contrary contained in any law, the Minister 

may, after consultation with the Registrar of Pension Funds, by regulation 

provide for a management board for a pension fund to which the state 

contributes financially. 

 

(1) If a management board has been established for a pension 

fund as is contemplated in subsection (1), such pension fund 

may, with the consent of the Minister, apply in terms of section 

4 for registration. 

 

(2) When an application is made in terms of subsection (2), the 

provisions of this Act shall apply to the pension fund 

concerned, in so far as they can be applied, and as if the 

pension fund were a pension fund as defined in paragraph (b) 

of the definition of “pension fund organization” in section 1. 

 

(3) The State President may by proclamation in the Gazette make 

such regulations as he may deem necessary or expedient to 

give effect to  the provisions of subsections (1), (2) and (3), 

including regulations whereby - 

 

(a) any provision of this Act or any other law is 

repealed or amended; 

 

(b) the carrying on of business of a pension fund 

referred to in subsection (1) is regulated from 

the date of the application for registration 

thereof until the date of registration. 

 

In terms of section 4A(3) the provisions of the Pension Funds Act shall apply to the 
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pension fund to which the state contributes financially only once the requirements 

of registration have been implemented.  The critical issue in this case is whether 

TEPF can be regarded as a fund “to which the state contributes financially” as 

required by section 4A(1).  As stated, the fund is established in terms of the 

Temporary Employees Pension Fund Act of 1979. 

 

11. Section 8(2)(d) of the Temporary Employees Pension Funds Act of 1979 regulates 

the amount to be paid by the employer to the fund and allows the Minister of Social 

Welfare and Pension to make regulations to: 

 
determine the contributions, interest or other amounts which shall or may be paid to the fund 

from Revenue, and the circumstances in which and the basis and conditions on which and 

the manner in which the said contributions, interest or other amounts shall be calculated and 

shall or may be paid to the fund;... 

 

“Revenue” is defined as: 

 
Revenue - in relation to persons 

 

(1) who are in the employment of or have been discharged from the 

service of: 

 

(1) the Government, means, subject to subparagraph (iii), the 

State Revenue Fund; 

(2) the Department of Posts and Telecommunications, means the 

Post Office Fund; 

(3) a provincial administration, means the provincial revenue fund 

concerned; 

 

(2) who are in the service of any other organisation or body, or have 

retired or have been discharged from such service, means the 
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moneys or revenue of such organisation or body.  

 

Mrs Fish has confirmed that during the period of employment of the complainant, 

UCT contributed to the TEPF at the rate of 2.74834 times member’s contribution to 

the fund (the employer’s contribution rate is stipulated in the regulations issued by 

the Minister). 

 

12. Can UCT be considered as part of the state or  an organ of state?  In The Retired 

University of Natal Staff Association v The Associated Institutions Pension Fund 

(PFA/KZN/27/98), I held that despite all universities in South Africa increasingly 

enjoying greater autonomy from the state, they nevertheless remain organs of the 

state by virtue of the public function they perform.  Education and in particular 

tertiary education has traditionally been a government function (see Balora & 

Others v The University of Bophuthatswana & Others [1995] (8) BCLR 1018 (B)).  

Schedule 4A of the Constitution classifies tertiary education as a power of exclusive 

national legislative competence.  Further there are no private universities in South 

Africa and all universities including UCT are established by national legislation.  

Therefore, UCT by exercising public powers and functions can be regarded as an 

organ of the state. 

 

13. Accordingly TEPF is a pension fund to which the state (via UCT) contributes 

financially.  It falls within the ambit of section 4A in terms of which the provisions of 

the Pension Funds Act shall not apply to it until registration under the Pension 

Funds Act.  The TEPF has not registered under section 4 or section 4A of the Act.  

Thus, I do not have jurisdiction to determine the merits of the complaint relating to 

this fund. 

 

Therefore, the complaint is dismissed. 
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Dated at CAPE TOWN this 1st day of November 1999. 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


	John Murphy

